CHAPTER VII

FLOODPLAIN REGULATIONS AND THE COURTS

Introeduction

Between 1970 and 1980, judicial support for fleoodplain regulations
was overwhelming. State supreme or appellats courts i1ssuad at least 55
reported decisions on flecdplain requlations and 25 on wetland regula-
tions. Federal courts addressed flood insurance i1ssues in at least 25
decisions and Section 44 permit issues at least 20 times., The goals
and technigques ¢f floodplain regulation (outlined in Tahle B8) were
unanimously endorsed. Problems, whers they arose, concerned procedural
matters and lack of data in evaluating permits. Courts held denial of
a specific permit invalid in only seven cases, and those took place
early in the decade. Even in thess cases, the courts supported the
general validity of regulations. In six of these there was either lack
of evidence cf flooding or a failure to show that the proposed use would
have adverss individual or cumulative effects on flooding.l

r'locdplain requlations raise constitutional issues similar to those
involved in broader land use regulatory efforts. In determining the
constitutional validity of regulations, courts leck first at the general
validity of the regulations and then at their specific validity as
applied to a particular landowner. They first decide whether the wunit of
government or agency adopting the regulation was authorized to do so by
an act of Congress or a state statute, and whether statutory procedures
were followed. Having found sufficient statutory powers and compliance
with statutory procedures, they then decide whether the requiations (L}
serve walid police power objectives, (2) have a reasonable tendency to
achieve or aid in the achiewvement of those objectives, (3) afford egual
treatment to similarly situated landowners, and (4) permit reasonable
brivate use of land so that a "taking" of private property does not occur.
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TAELE 8

REGULATORY GOALS AND TECHNIQUES

Requlatory Technigue

Prevent land uses
which will increase
flood heights or
velecities, resulting
in flood damage.

1.

State and local regulations requiring
permits for dams, levees, channel
straightening, structures, or £ill in
flocdway areas .

Foning, subdivision and encroachment
regulaticns preventing obstruction
af floodways

Zoning ordinances controlling the types
and densities of uses in flowod storage
areas

Subdivision or drainage regulations con-
trolling drainage design

Soil congervation regulations reguiring
land treatment (soil and water conser-
vation practices)

2.

Frevent land uses
which will cause
other nuisances.

Zoning, building codes, and other
regulations controlling hazardous

uses ¢f the floodplain such as chemical
treatment plants, cil and gas storage
facilities, and nuclear power plants
which may cause fires or other hazards
during floods

Zoning and other regulations restrict-
ing storage of materials, placement

of mobile homes, construction of
wooden residences or other uses
involving material that may be carried
by flood waters onto other lands
thereby increasing the forece of flood
waters and causing debris probhlems

Zoning and other grdwnances regulating
uses with water pollution potential
such as sewage treatment plants,
chemical plants, and solid-waste
disposal sites
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TAELE 8 (continued)

Goal Regulatory Technigue
3. Prevent victimization 1. State and federal interstate land sale
and fraud acts requiring that an acgurate

descriptive statement of the land be
filed with appropriate regulatory
agencies and prospective buyers

2. Zeoning, building codes, state permits
and subdivision review acts requiring
that lands be physically suitable for
intended uses

4. Reduce the costs of 1. State and local capital improvement
community services plans that restrict sewers, water
lines, roads or other public facili-
ties in flocd harard areas or regquire
floodpraoting of them

2. Zoning regulations requiring that
utility connections to private
structures be elevated to the flood
leval or protected in some other
manner

3, Subdivision regulations requiring that
daevelopers install floodprocfed
facilities in new subdivisions

5. Promote most suitable 1. Community-wide planning and zoning
use of land through- regulations based on land suita-
out a community, bility guiding development away from
region or state sensitive areas

2. State or local requlations protecting
prime agricultural lands, mineral
resources and coastal areas

3. State statutes and local crdinances
regquiring environmental impact
statements for development or
subdivisions
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During thne last decade, most lawgsuits contesting fleoodplain regula-
ticns did not challenge the general validity of restrictions {adequacy of
basic power and compliance with statutory procedures), but rather con-
tested the constitutionality of regulations as applied to a particular
property i1in the context of these four basic tests. This "pinpoint”
approach to the determination of constitutionality derives in part from
two U.S. Supreme Court decisions issued in the 1920s. 1In Village of
Euclid v. Ambler Realty Co.2 the Court upheld the basic concept of zoning—--
the division of a community into various districts and the application of
different land use standards to each of the districts. Two years later,
in Nectow v. City of Cambridqe3 the Court again endorsed the general
concept of zoning, but held that the regulations at issue were invalid as
applied to particular lands. In this case, the Court faced a difficult
dilemma. To have struck down the ordinance as a whole would have left
the community without zoning and would have invalidated the regulations
even where they made sense. Taklng a compromise position, the Court held
that zoning regulaticns could be wvalid in general but invalid as applied
Lo particular property.

This appreach has been followed by courts across the nation in
floodplain and other cases. When arguing their claims, landowners may
concede the general wvalidity of a floodplain, wetland, or other regula-
tion but argue that it is irrational, arbitrary, or capricicus as applied
to their land or that it "takes" their property without "just compen-
sation". A court may find that the requlation is in fact unconstitu-
ticnal as applied to particular property, but this will not stand as a
determination of the constitutionality of the regulation as applied to
other lands. A pinpGint approach favors general judicial acceptance of

flocdplain regulations; however, it has led to & fair amount of litigation.
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General Judicial Responaes

In 1969 and 1970 when Volumes 1 and 2 of Regulation of Flood Hazard

Areas 'To Reduce Flood Losses were preparad, a considerable number of

floodplain cases and more than 12,000 land use control cases had already
been decided.4 From these it was possible to identify general trends in
judicial decisions and to suggest how courts would likely treat flood-
plain issues that had not yet been resolved. Even so, many lssues needed
clarification and the issue of "taking" had not yet been widely litigated,
particularly for open space flood fringe regulations. How well has the
legal analysis of Volumes L and 2 fared? Wwhat clarifications have been
provided or new directions developed in the past decade?

During the 1970s courts responded to the following general legal
requirements for floodplain and rescurce protection regulations.

(1) The agency or local govermment adopting regulations must be

authorized to do so by an enabling statute or home rule powers. Inade-

guately authorized regulations fail to meet due process requirements;
they are considered ultra vires and invalid by the courts. Volumes 1 and
2 concluded that statutes authorizing local zoning, subdivision controls,
building and other codes were sufficient to authorize floodplain zoning,
subdivision control, or other regulations in wirtually all state=.5

In the 1970s no court invalidated regulations for lack of enabling
authority. In fact, several cases commented upon the sufficiency of
general enabling statutes, and several upheld the power of special dis-
tricts to adopt regulatlans.* In addition, some courts held that local
units had a duty to adopt floodplain regulaticns or consider flcooding
when required to do so by a particular stabtute: those courts directed
compliance with the statutes.

*
Thece and other cages will be cited in tho more detailed discusesion to

follow.
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Devastatlion at Klamath, California, after flooding in 1962; in TuXner v
County of Del Norte, a California court upheld regulations prohibiting
puilding of permanent sktructures in the area.

Photo source: U.S. Avmy Corps of Englneers
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(2) Statutory procedures for adoption and amendment of regulationg:-

must be carefully followed, otherwise regulations viclate due process

requirements and are ultra vires. Volumes 1 and 2 concluded that prior
comprehensive planning was not required for most flocodplain regulations
but that other procedural reguirements must be followed.6

This general requirement was adhered to in the 1970s. One court
held that an informally adopted floodplain "resolution" did not regulate
because the local govermment had not followed procedures required for a
formal ordinance. Several cases held the denial or approval of a special
exception permit invalid because statutory procedures had not been fol-
lowed. A Minnesota court, however, upheld adoption of an ordinance in an
emergency without statutory notice and hearing because of the extra-
ordinary conditions involved (flood waters were rising and the community
needed to gqualify for flood insurance).

(3) State land use regulations must not, in general, pertain to

matters of exclusively local concern, otherwise state regulations may

contravene local home rule statutes or constitutional provisions adopted
in at least 35 states.7 Volumes 1 and 2 concluded that state or state-
supervised floodplain regulations do not violate home rule powers because
flooding is a multijurisdictional issue and of more than local concern.8
In the 1970s no court invalidated state regulations as violating
local home rule powers. Courts in at least three cases specifically
upheld regulations against claims that state regulations violated home
rule provisions, concluding that flooding is a matter of greater than
local concern. 1In addition, courts in at least six cases have upheld
state coastal zone, wild and scenic river, and similar resource regula-
tions against home rule arguments with no adverse decisions for such

resource-based state regulations.
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(4) Regulations must serve legitimate police power objectives.

Regulations that fail to do so violate due process reguirements. Volumes
1 and 2 concluded that regulations designed to prevent landowners from
increasing flood damages on other lands, threatening public safety, ox
causing victimization were clearly designed to serve valid objectives.g
The reduction of losses to the landowners themselves (which indirectly
affect society) and the reduction of the need for flood control works at
public expense were also considered valid objectiwves, although few cases
had yet been decided on these pDints.lo

Cases in the 1970s provided strong support for protection of public
safety, and prevention of nuisances and victimization., Courts in some
cases endorsed not only these traditional objectives but also regula-
tions adopted to protect owners from flooding, protect flood storage,
qualify a community for flood insurance, reduce flood losses, protect
floodways until public purchase was possible, and reduce the cost of
public services. No floodplain case invalidated regulaticns for failing
to promote walid chjectives; a number of cases specifically =ndorsed
broad objectives.

Based on case law at that time, Volumes 1 and 2 gave guarded support
to floodplain regulations adopted to serve wetland protection objec-
tives.ll This undetrestimated judicial responge: cases in the 19705
gave overwhelming legal support for wetland and other environmental
regulations., Floodplain regulations may now be adopted, with some
confidence, to achieve not only hazard reduction but also wetland pro-
tection, duane protection, coastal zone management, and erosion control,

{5) Requlations must be reascnable; that is, the requlatory

standards and procedures must have some tendency to accomplish the regu-

latory goals such as reduction in flood losses., If regulations are not

reasonable, they violate due process requirements, Volumes 1 and 2
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concluded that, in order to avoid due process problems, regulations must
be ba=zed on =sound flood data;12 the degree of restriction must be reasonp-
gbly related to the actual threat of flooding;l3 and the restrictions
muast have some real tendency to reduce flood prohlems.l4

Courts in the 1970s examined the factual base for regulations more
carefully than in the preceding decade. Cases suggest that maps must be
reasonably accurate but need not be at very large scale, particularly
where procedures are available for refining data as“indlvidual permits
ara considered. Under most enabling authorities, regulatory agencies
may consider the cumulative impacts of development in carrying out flood
studies and determining floodway limits. Courts in five states speci-
fically endorsed the determination of flocod heights or floodway boundaries
or the evaluation of development impacts that take i1nte account cumula-
tive 1mpact of projected floodplaln or watershed development. Regula-—
tions requiring protection to the l00-year flocd level were specifically
endorsed in several cases. However, courts in several other cases held
the denial of a particular permit inwalid in specific circumstances due

to lack of sufficient evidence cf fleading or erosion.

{6) Standards for agency action must not be vague or indefinite,

otherwise regulations vielate due process regqulrements. Veolumes 1 and 2
concluded that broad hazard reduction standards were sufficient for
issumance of special permits and variances by local zoning boards, plan-
ning boards, and state and federal agencies.15

In the 1970s courts sustained broad statutory and ordinance stan-
dards for issuance of special permits and wariances when they were
challenged. However, as noted above, some courts have found an insuf-
ficient factual basis (of erosion or flooding, for example) to deny or

justify i1ssuance of permits.
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{?) Regulations must not discriminate between similarly situated

landowners, otherwise regulations vialate 14th Amendment due process
requirements. Volumes 1 and 2 suggested that floodway regulatiocns might
need to provide equal conveyance of flcoodwaters along both sides of a
stream to avaid due process problems and that similarly situated land-
; L . 16

owners may be reguired to elevate to similar elevations. However,
volumes 1 and 2 concluded that new uses could validly be treated differ-
s 17
ently from existing uses.

In only a few floodplain cases were discrimination guestions speci-
fically considered. DNone i1nvalidated regulations on this ground, althaough
some suggested that regulations would be held invalid if found to be
discriminatory. Courts strongly endorsed equal degree of encroachment
and cumulative impact standards in floodway restrictions and quite often
focused on equity considerations in deciding whether regulaticns were a
taking of private property.

(8} Regulations must not "take" private property without payment

of just compensation, otherwise regulations vielate l4th Amendment and

5th Amendment requirements of due process and prohibitions against
taking. Volumes 1 and 2 concluded that floodway and coastal high hazard
area restrictions, subdivision regulations to prevent victimization, and
elevation requirements for outer flood fringe areas do not take property,
ocven where such restrictions severely affect private landowners.l8
However, based upon cases up to that time, Volumes 1 and 2 warned that
very strict requlation of outer fringe areas and "wetland restrictions"
might be held a taking.19

With few exceptions, in the 19703 courts upheld floodplaln regula-
tions against taking challenges. Restrictions upheld incladed highly
restrictive regulations for outer areas as well as for floodway and

coastal high hazard zones.
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(9) Units of government may not, under most circumstances, increis&
T ———

flooding or flood damages to private lands. Volumes 1 and 2 concluded

that units of government ordinarily are not responsible for flood damageg
resulting from natural causes nor are they required to adopt regula-
tions, provide insurance, undertake flood control works, or provide
utilities.zo Howevar, under certain circumstances, government bodies
may be responsible for increased floecd damage on private lands under
theories such as taking, nuisance, and trespass when the governmental
unit constructs, operates or maintains flood control works, roads, or
other public structures or facilities.

Despite a growing trend during the 1970s to hold governments
responsible for peositive actions resulting in increased flood losses,
governments were not held responsible for failing to provide flood
insurance, disaster assistance, flood contral works, or floodplain
raegulations, Several federal court decisions refused to hold the
Federal Insurance Administration liable for failure to broadly advertise
the Natieonal Flood Insurance Program (WFIE)]. The courts held that the
program had been adequately advertised. 2 relatively large number of
decisions have addressed NFIP responsibility for payment of local insur-
ance claims. Most of these involved interpretation of the flood insurance
statutes,

A court held that individual members of a ¢city ¢ouncil were not
responsible for adepting flocdplain regulatiens., Similarly, courts
denied liability for operation of dams when damage resulted from an
extremely severe flood. However, some courts have found local govern-—
ments liable for operation and maintenance of inadequate drainage
Facilities, including those constructed by a subdivider and dedicated to

the city.
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In conclusion, the cases within the last decade have been, with
minaor exceptions, consistent with the legal analyses and conclusions of
Volumes 1 and 2, Scme points have been clarified. Most important,
judicial support for floodplain and other resource management programs
has baen even stronger than expected.

Cases From The 1970s

What sorts of floodplain regulations have been litigated in the
1970s? Have the standards of the National Flood Insurance Program
(NFIP)-—which have become minimum standards for more than 17,000 com-
wunities--been widely contested?

The NFIF standards that require protection of floodway areas (where
floodway maps are available) so that devetlopment will not increase flood
heights more than one foot, and those that require elevation of struc-
tures in coastal and riverine flood areas to the 100-year flood eleva-
tion hawve not been widely litigated. Apparently, landowners or their
attorneys have considered the chances of successful litigation remote,
Instead, many of the 55 cases brought in the last decade have addressed
requlations more restrictive than theose reguired by the NFIP, As noted
earlier, all but six decisions sustalned the regulations and even these
endorsed the concept, disagreeing only with the denial of a particular
permit. In light of this overwhelming =support, future disapproval of
minimum NFIP standards is unlikely,

Floodway Regulations

Many states and localities have adopted restrictions for floodway
areas that egqual or exceed NFIP standards, which permit a one-foot
increase in the height of the 100-year flood. Floodways as well as
floodplains are calculated according to existing watershed cenditions,
Floodway restrictions, including some more restrictive than those of the

NFIP, have been contested in several cases.
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. . . 21 ,
In Xrahl v. Nine Mile Cresk Watershed District, the Minnesota

Supreme Court sustained a watershed district's floodway regqulations that
were intended to preserve flood storage and conveyance, The regulations
required that encrpachments in the floodplain not exceed 20% of the total

flocdplain area.

In Young Plumbing and Heating Co. v. Iowa Natural Resources Council,

the Iowa Supreme Court sustained state regulations which regquired remowval
af a structure in a 200-foot-wide floodway where an individual structure
and £111 would have increased f£lood heights about .3 foot with a 1.7-
foot calculated increase, assuming equal degrees of encroachment.

3
In Subaru of New England, Inec. v. Board of Appeals,2 the Massachu-

setts Appeals Court sustained floodplain and floodway regulations
dezigned to protect flood storage in the town of Canton where there was
evidence that, although the particular development would have inecreased
fleod heights only 1/4 inch, potential cumulative impact might have been
signiticant.

24 .
In Foreman v. State Department of Natural Resources, the Indiana

Court of Appeals sustained restrictive floodway regulations. Calculated
flocd heights took into account future watershed conditicns.

25
In Maple Leaf Investors, Inc. v. 5tate Department of Ecology, the

Washington Supreme Court upheld denial of a state permit for proposed
houses n the floodway of the Cedar River pursuant to state regulations

that prohibited habitable structures in floodway areas.

. . , 26
In Usdin v. State Department of Environmental Protection, a New

Jersey Superior Court upheld state restrictions prohibiting construction

within a floodway area.

Control of Both Floodway and Frimge Areas

Courts upheld floodplain regulations exceeding NFIP standards by

prohibiting or virtually prohibiting development in entire floodplains

in several instances.
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The Iowa Supreme Court in Young Plumbing and Heating Co. sustained the
Iowa Natural Resources Council's refusal to issue a permit and ordered
removal of this condominium, which was built without permit in a floodway.
The condominium was subsequently torn down.

Photo source: Iowa Natural Resources Council
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