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4BSTRACT

The regulatory processes used to set air pollution standards in the
United States {US) and the Federal Republic of Germany {FRG) are
significantly different. Thiz comparative study (in progress) seeks to
determine Lf those differences significantly affect the atandarda finally
promilgated. Ideas for improving the regulatory processes are also belng
eoilected, Interviews are being conducted with the major parties invelved
in each of five case studies {i.e. dicxins in municipal waste
ineineratars, nitrogen dioxlde, cadmium, lead, and smagfozonel. The
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authors are Ldentifying possikilities of transferring successful elements
of each country's process to the other.
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This paper outlines the approach being used in a comparabive analysis
of air pollution standard-getting and regulatory procedures in the United
States of America {US) ard the Federal Republic of Germany {Weat Germany,
or FRG). In addition, some prelimirary conclusions and chservabicons are
affered.

STODY GOGALS AMD PROCESS

We have three malor Interests in this comparative analysis. First,
we are seeking Co determine how the process of setting envirormental
standards affects the outcome of the regulatory proceedings. Second, we
are identifying, through interviews with the major pertlies invelved in
gach cage study, potential improvements that could be made in the
standard-szetting process. Third, we will determine if element3 of ane
country's process can be transferred ta the otker countoy.

The study team initially selected 15 potential case studies In areas
el air, water, pesticides, chemical Waste handling, and
groundwWater/soil. These were narrowed ta Tive alr pollution case
studies. Thesé case studies are: cadmium, lead, NOx, dioxins in
municipal waske incinerators, and smog/oZone.

The baslc data ecollaction bedls are two questionnaires which are
being administered to the major parties actively participating Lo =ach
caae study regulatory proceeding. Thase parties inelude agency/miniatry
staff, Industrial trade associations, anviroomenkzl groups, laber, and
ather relevant organizations.

A detailed questionnaire is being used far each gase study interview
to obtain information abeout:

¥ types of data and information used in the proceeding

* now and when interest groups and agency/mimistey staffs
Wwere Luvolwved

* vegulatory options considered, and final rule promulgabed

* satisfaction of Interest groups with the prooess.

& second questionnaire was also administered to selectsd officials
and interest group representatives solieiting opinions about the standard-
setting process a3 a whole, and obtaining suggestions faor improvement.
This study iz still "in-progress®. We underestimated the number of
interviews =equired in the United States, and interview sehediling was
more diffigult in the FRG. Interviewing will be contiruing through
November 1985,

BRIEF OVERVIEW OF THE GERMAN STANDARD-SETTING PROCESS
Anticipating that most of attendees at the conference weuid be from

the US, we will briefly describe the FRG approach to promulgating
environmental regulations.



Under ERG law, the Interior Ministry {Bundesinnenministeriuwn, ar BMI}
in Bonn ig responsible for establishing air pmliukion cortrol regulations,
with rescarch sppport coming “rem the Federal Environmental Rgency
[Umwel“bundesamt, or UBA} in Berlin. 4mbient, point-source, and modile
sourees are subject to controls under regulaticny promulgated hy the EMI.

In addition za the EMI and the UBA, there are three other important
rarties in the standard setting process. These are: the Assaciatian of
german Enginecrs {(Verband der Deutsehe Ingeniscr, or VLI, the German
Research Soclety [Deutsche Farschungs Gemeinschalt, or DFG), and the
Statas® Envirommental Ministries Conference {Umweltministeriumgonferanz,
ar UMK), The VBT and the DFG are not governeental insztitutions.

The YDI is a prafeasicrcal association of engineers, which hag
standing and ad noc committees of "experts" that develop reccrmetdaltions
for the BMI about potential standards, or appropriate action regarding
chemical pellutants or stber enviranmental management questions.

The DR, semewhat akin to the US National Academy of Seiences, alsa
has standing and ad hoc committees which investigate environmental
management Questions ard develop recommendatlons for the Interior
Miriskry. ’

The Umweltmiristeriumkorferanz (UMK} is composed of representatives
of state-level environmental ministries. The MK will oftenr review
proposed regulations during or after initial drafting by the BMI. The UK
also has committees {(e,g. air, water) where these propaszls are discussed,
and consensus recommundations ave doveloped. The committees forward
reccemendatlons To the full (MK for further discussion ang corsensus
building. Hecommendations are then forwarded t3 the BNL.

[t shauld be noted that the BMI may also form ad hoc committees, or
working groups, to investigate specific issues. For example, in 1984, the
Interior Ministry formed a dioxing working group cerprised of
representatives from the states, the research community, federal
mirigkerial staff, and industry. They wert charged with the
responsibility of assessing the potentiai public health risks atemming
from possibte dioxin emizzlons [roo mupicipal waste lneineraters.

The BMI im respongible under provisions of the German Air Emissians
Aet to consult with interested parties during cevelispment of regulations,
and Lhey must provide oppartunities for the interest parties to present
commenkts to the BMIL

After approval by the BMI, regulations are sent to the Bundesrat for
gorcurrepce/appproval . Once approved by the Bundesrat, the regulations
ate given to the President of signature.

Implementation of erviranmental and pollution control laws, with a
few speciflc exceptions, is totally the responsibility of the states
(Laender}.

IThe UME is invelved in the review of proposed standards because vne
house of the German Parliament, the Bundegsrat, is comprized of elected
officials appointed by tkeir home states ta represent that atate. We are
tald khat normally the UMK consensus building process sufficiently
addresses most of the state concerns befare proposed rules reach the
Bundersrat for formal appraval.



During the BMI's development of draft regulatipns, there may be
aubstantial contact Witk pelevant outSide interest groups who may be
patentially affected by the regulations. This contact can include
private, "closed door" sessions.

The emphasis of the German gystem ls on negotiation, ponsultation
with directly affected parties, and a balancing of ilnvarests.

While ecopemic interests are an important consideratiom in Garman
rulemaking, a healthy environment iz alse Lmportant. The following
principles are embodied in various German env)ronmental laws
{Bundesmininsterfum des Innern, 1982; von Moltke, 1985):

*orsorgeprinzip -=— enepuraging the prevention of
% g prevention
problems

*Yerursacherprazip «-- polluter must pay for cleanup

*Bestantachutzprinzip --- nothing should Be werse than 1t has
besn

®Kooperationsprinzip ~-~ all publiz groups must be involved

Thers 25 antther concept, Gemeinlast, which is apparently nak
spacifically stated within statutes, but which kaa guided some political
decisions. Within the concept «f Gemeinlast, the community or public will
pay for cleatup of pollution episedes when a specific source <an not be
identified.

There are also allowances within German environmental managemenst
practices to "ratched down" allowable emiszisns levels at existing plants
through go-called "dynamizing clauaes", These levels are to be achieved
through the "5tand der Technik"; in US terms, the Rest Available Control

Technology {BACT},

US™ PROCESS

Tt goes almost without saying that the US Environmental Froetectiom
Agency is charged with implementing the Clean Rir Aot [CAR), including the
setting of standards For natvicnal anbient air quality (NAAQS), new source
performance standards (NSPS), hazardous air pollutants (NESHAPS], and
mobile sgurc¢e centrols.

While mrny conference atteéndees are already familiar with the the US
process, we will briefly describe the somewhat geherallied process For
setting NAAQS (Jordsn et al, "983), because the differences in approaches
between the U5 and the FRG are significant.

1. Agency staff andfor comteactors prepare a criteria document
draft which summarizes the relevant seientific studles.

2, Chapters cf the criteria cocument are reviewed in draft Form in
gpen workshops with agency staff, interest groups, gkta. ahd a
member of the Clean Air Scientific Advisory Tommittee (CASAC).
1. C(hapters are revised by staff/contractora, where apprepriate.

4, The criteria document {C<[) is reviewed by CASAC in an open
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meeting, which inciudes time for presentakions by the interested
parties.

During CASAC's review of the C/D, a "ataff paper" 13 prepared by
the Office of Air (ualisy Planning and Standards which
summarizes the scientific studies, [(dentifies the key issues,
then makes recommendations for regulatory action,

Staff paper, and C/[, is reviewed im an open meeting by CASAEC.

After C/D and staff paper approval by CASAC, draft rules are
developed by staff, and are intermally reviewed. This intermal
review inoludes the "red Dorder” review by all Assistant
Administrators before going to the Administrator.

During this time af inkternal review, the OFfice of Managemeng
and BudZet (OMB) reviews the draft rule and a preliminary
Regulatory Impact Analysiz (RIA) in apeordsnce with Exetutive
Order 12291 to ipsure that "{b) Regulatory action shall not be
taken urnless the potential benefits to sweiety for the
regulatlion cutwsight the potentiai costs to society" (Offlce of
the President, 1981}.

After appraval by OMB and the "red burder" review, the
fdministrator may publish the proposed regulabion in the Federal

Regigter.

Publi¢ comments are solleibed, usually for 3% to Bh days, Though
axtenslons may be granted.

EPa staff responds to the comments, and makes revisigns in the
rule as appropriate.

The revised rule again receives internal EPA review {including
"red border"} as well as OMB review.

Onece approved by OMB, the Administrator publishes the final rule
in the Federal Registet.

tnvalved partiss have 60 days to file g petition with the
Administrator asking. him ta reconsider the fimal rule.

Hotlce that tne US process is open to any interegted party, and the
steps in the regulatory process are known. The process leads to @

standard wWith a substantial dals base that fustifies the standard, and
this justificetion is published. Such justificatlen is a requirement of
the US system of government (Shapiro, 1985).

In the setting of NAAQS, the CAA states that EPA must set standards
which protect the most sensitive members of the population with a margin

of mafety.

Economics are not to be considered, Economic impacts have

bean considered, however, in the NAAQS rulemaking processes, through OMB
review of proposed rules, DME's rcie is controversial.

PRELIMINARY QBSERVATIONS

While this comparative analysis of US and FRG standard-setting s
stil1l "in-progress", we can offer some preliminary observations and
conclusiona.



1. The processes for setting onvirgamenkal sktandards appear to be
quite different. The US system L3 open and adversarial, where
dogumentation and justlfication is critical. The FAG system
invelves more "closed door® negetisticns, and dependence on
“axpert committeea” which are not formal governmental
entities. Specifie interest groups are involved, but the methed
of ihvoivement and the invitaticns for invalyement are largely
done at the discretion of the BME., There does appear, however,
to be increasing pressure to "open up" the procesa.

2. Formal risk assessments and formal cost/benefit studies appear
ko have less of a role in the FRG formal rulemaking process than
in the US. However, we were told that industry would like to
see risk asseazments introduced into the rulemaklhg process so
that its issuea can be better alred.

3. Consideration of economic interests seems to be {mportant in
West German standard-setting. While ecomomics can be considered
in some US air quality standard-sgebtting, scconomics can not be
conzidered in the establishment of NAAQS.

4, There are different attitudes in the FFG towards the role of
governzent, pivil =servants, and the role of science. Ib the
FRG, citizens have trusted the civil servants (Beambtel bo truly
represent their interests and bo appropriately balance all
interests. dlso, the oplnions of sclentists and experts carries
muih we&ght in the FRG, and is well accepted {Coppeck, in
press).

q. Environmental groups snd "Grags Reels organizatiens" (so-called
Burgerinitiativegruppe) have a minimal rele, if any, in
standard-secbing in the FRG. Apparently, thiz is in part by
design. BMI officials simply do not rormally cemsult with thesc
parties early in the rulemaking process becanse they are not
seen as naving the capanilities to add significant technieal
cupertise to the discussions, and they are not ™stakenolders".
These groups, ok the othar hand, feel that their input, when It
is requested later in the process, comes at a time when major
depisions have already been made. Therclare, it is not a
worthwhile expeditures of their resources to partigipate.

RECOMMENDATIONS FOR IMPROVEMENT 1IN STRHDARD-SETTING FROCESS

Within the general (i.e. non-case study specilic] questionnaire,
interviewees are asked to provide ideas for improving the existing
regulatory process.

In the FRG, the main commerts cnus far have been:

* process should be more open to cutside grouds;
P 3
# ghould invalwe cutside, affected interest groups earlier
in tke standard-setting process;

dThe authors refer the reader to the Zullewing paper which addresses
thls issue of the role of selenbists in the FRG: Hob Coppock,
Pinteractions Between Scientists and Public Officials: A Comparison of
the Uze of Science in Regulatory Programs in tne Unlted States and MWeat
Germany" Policy Sciences, wol. 8, ne. 4 {in press).



* should be more use of risK assessment in the formal
standard-setting process.

In the US, numerous comments have also baen received. Theme inrlada:

* faderal fundilbg should be provided to publie interest groups so
that they can adeguately and effectively participate .- the
process.

* the open, advarsarial jprocess is eéssentially good and wiil remaln
with us. The length of the process does "stop stupid thicgs fram
happening," said one interviewse Om the okher nand, we probably
van shorten the prosess 1n some ways — For exampla, many studies
aou'd Be incorporated 1nto the NAAQS Criteria document 3y reference
rather then spending much time apd ressaureces ko include these
studies in the criteria decument for each NAAGS revision, Because
the bime reguirements are less, the system can be mora responsive
to changes 1n scientific informatien. While numerous interviewees
would like to see the procesz shortened, EPA Indicates that up to
B0 of lts fipal regulations are challenged {USEPA, na date}.

* "Reg neg" or regulatory negotiaticn seems T2 He percelved as heing
useful, but Ln limited applications.

* OMB should be excluded from the rulemaking process, particularly in
NARQS rulemaking since ambient standards are supposed to be only
health-based; others seem to welcome OMB review.

# Stapdard-setrting should consider better whether the mzrginal
benefits of a proposed rule are really worth the narginal costs,

We are also recelving comments to guestions about: the role of
industry self-regulatian; guiding principles thab orgacizatlons use in
considering positicms on propased rules; and the rule cf farmal risk
a&sessment .,

CLOSTHG

While this comparative study 1s still an-progress, we do see thak
there are significant differences in the styles of environmental standard-
setting 1n the FRC and the US; differences 1n procedarsas and the
information used. These differences appear to be based in different
poiitical traditlons. We can not yet =ay, nowewer. the extent to which
these differences 1n the standards resulting from the resptctive progesses
are s1gnitficant (e.g. stricter), hor can we yet cetment on tne effic.ency,
equity, timeliness, ete. of the standard-setting processes themselves.

Tnere is oo question that majer changes in laws in eacn courtry wacld
be required to transfer sueccessful elements of ocme country's process [}
the other country, because of sigmifigant differences in the baslic lauws
[ineluding constitutions), and traditions of political decision-makini.
For example, FRG does not have a Freedom of Infermatien Act. For the US,
we could not implament "“closed door nggotiation” sessions.

Perhaps the best way to improve standard-selting and environmental
management, givem the J:fferences In pollitlecal traditions, 18 TROURN
eechanges of environmental and health risk information and echnology
transfer.
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