


Chapter | * Introduction

1.0, Introduction and Background

In recent years humanitarian agencies have often debaied how to improve their practice and make
it more accountable to pecple receiving assistance. Critical efforts have been made to establish
codes and analytical frameworks by which humanitarian action can be judged and te provide a
basis for agreement on what constitutes good practice. The first of these efforis saw the
establishment in 1992 of the Code of Conduct for the International Red Cross Movement and Inter-
national NGOs in Disaster Relief. The code contains 10 peints of good practice and was developed
by representatives of a consortium of eight networks of humanirarian agencies, under the auspices
of the Steering Comimittee {or Humanitarian Response (SCHR). The aim of the code is to ‘guard
our standards of behaviour’ by developing standards against which performance can be measured.
By the end of 1997, 149 agencies had signed the code and 144 countries had pledged 1o promote
it in their own countries.

The accountability agenda gained further momentum in the aftermath of chaotic relief
operations in the Great Lakes Region of Central Africa, resulting in the development of other
complementary initiatives:

* The Sphere Project, which is currently developing sets of ‘minimum standards in humanitarian
response’ for different sectors of reliefl intervention. These are intended to serve as a charter of
what beneficiartes have a right to receive. This is being carried out under the auspices of SCHR.

» People in Aid, a code developed 1o increase accountability to aid personnel. By providing a
commitment to more effective management and protection for humanitarian workers, the code is
intended 10 increase the quality and elfectiveness of aid 1o beneliciaries.

« Active Learning Network for Accountability and Performance (ALNAP), a network for discussing
issues in this field. It seeks to gather, analyse and disseminate information and research on the
unique challenges of evaluation and accountability posed by humanitarian agencies.

In spite of the diversity of agencies within the humanitarian system, these initiatives have
helped to develop a common understanding of what is meant by standards of good practice. While
there will be dilferences of opinion between agencies (indeed, this is probably a positive thing) real
progress has been made towards developing a stronger basts for discussion and understanding. At
the same time, it has proved more difficult to reach agreement on how these various codes and
standards can be brought into operational decision making and, most importantly, who {if
anybody} should monitor and enflorce thern. The Joint Evaluation of Emergency Assistance to
Rwanda suggested that such a task might be carred out by an ombudsmans office and
recommended that the international community should:



Identify a respected, independent organisation or network of organisations to act on behalf
of benehciaries of humamitanan assistance to performn the functions described in option
(1) .[including to] undertake regular field-level momtormg and evaluation of humanitarian
assistance, and review the adequacy of standards followed, serve as an ombudsman to which
any party can express a concern relaled 1o provision of assistance

This concept was revisited at the World Disasters Forum, held in London on 17 June 1997
The theme was ‘Accountability m Humanitanan Assistance’ and one of the man conclusions was
that 'there 15 a clear need for a body that reports on agenctes i the field. However, at present there
15 very hitlde consensus about how such a body would functnon’ (World Disasters Forum, 1997)
Furthermore, it was explicitly recogmised that while non-governmental orgamisations (NGOs) have
te respond to a wide range of interested bodies to whom they are accountable 1 some way, the
current system is in no way accountable directly to benehoanes or ‘claimants’ — the very people 1t
purports to asstst. The Forum’s mam recommendation, therefore, was to mnvesugate the feasibiluy
of pilotng an Ombudsman for Humantanan Assistance {(HAQ)

Why an ombudsman? The main rationale was that an ombudsman may be the most appropnale
mechamsm to help bridge the accountability gap between the agencies and the claimants There
was a general consensus at the Forum that the humanitanian commurnty i the United Kingdem
(UK) needed 1o know more about this idea

The British Red Cross offered to coordnate the study on behali of the NGO community n the
UK Subsequently, the study was [unded by the Briush Red Cross, the UKs Department for
International Development and Oxfam Support was also provided by the Swedish Red Cross The
work 1sell has been carried out by a working group of six people who have provided mputs at
dhfferent 1imes and on different subject areas (see Annex 3 for people involved and their roles)

1.1.  Aims of the Study

The overall goal of this study is to provide sullicient informaucn to the NGO commumnity 1n the
UK to enable it to act on the recornmendations from this report at the World Disasters Forum on
10 June 1998 To achieve this goal, two specific aums are

I To conduct research mrto the concept and pracuce of ombudsmen and to give some indication
as to whether the ombudsman model can be adapted for use i humantanan emergencies.

2 To imwate a process of consuliation and dialogue with the NGO community n the UK in order
to provide [eedback on how such a concept can be expected to work n practice. This will
provide a basis for any future collecuve action that needs to be taken.

Each of these discrete aims 15 clearly dependent for its success on the other While the
background research provides a foundanon lor an understanding of ‘what an ombudsman is’, only
through consultation and dialogue can we hope to conclude whether an ombudsman 15 a feasible
option for the humarutanan sector. The study therefore combines research and an unusually high
level of discussion and dialogue throughout

' The World Disasters Forum 15 an anmual evemt that provides a umque opportunty for key professionals v the
humanitanian relief system to debate and act upon the principal themes in the latest World Disasters Report preduced by
the International Federauon ol the Red Cross



1.2.  Aim Cne - Research

As part of the development of a project proposal for this study, the working group had 2 number of
discussions with key professionals m the NGO community It emerged that, at the most
fundamental level, an effective ombudsman n this sector should have rwo main nterrelated
funcuions first, to hear and act upon the grievances of unsausfied claimants of humanitanan
assistance, thus giving claimants a voice; and second, to monutor and assist with comphance by
humanitanan agencies Lo accepted principles and standards of best practice.

The primary aim of the research component, therefore, was to assess the feastbility of an HAOQ
to act on behalf of clarmants and to assess 1/how an HAO would assist agencies in complymg with
agreed standards and principles when engaged m humanitanan action. This aim has been achieved
through four short studies,

Study 1 What 15 an ombudsman?

The first study nvestigated the concept, practice and experiences of ombudsman schemes. This
mvolved a desk study of UK and internaonal ombudsmen and a number of mterviews with
existing ombudsman schemes i the UK {see Annex 4 lor a list of people consulted). A short paper
has been drafted on the findings and a summary is presented in Chapter 2 of this report

Study 2 Alternative mechanisms of accountability

On the advice of the steenng group, a second short study was undertaken to look at additional
mechamisms of accountability that are used by other organisations and institutions  These mcluded
accreditation, social audiung, watchdogs and stakeholder parucipation A short paper was drafted
and some results are presented 1 Annex 1

Study 3 An HAO as a regulater or as a fachtator?
This study exarmmes the vanous approaches available to an ombudsman 1n interpretnyg codes of
cenduct The findings from the research paper are reflected in Chapters 3 and 4 of this report.

Study 4 How would an HAQ work i practice? Three case scenarios

As there was msulficient time 10 field test the model developed by the working group, three case
scenancs were written which attempted to apply the model to real hife situations Through these
scenarios, 1t ts possible to see what steps an HAO mught take when engaged in duties in the held. It
should be stressed that these scenarios have their limtanons, as they are based on a number of
assumptions and have not been tested. They do, however, provide a more tangible feeling for how
an HAQ might work. The scenanos are presented 1n Part 111 and are referred to in Chapter 4

The above papers and scenanos have been distnbuted among members of the steering group
and other interested individuals from NGOs and other institutions  They have also been placed on
the Ombudsman Project website (see below)

l.3.  Aim Two — Participation and Ownership

This study emerges from a recogmtion by the UK humanitarnian community that something
concrete was required 10 nmprove accountability towards claimants Ulumately, the NGO
community 1n the UK has to have cwnership of the HAO concept 1n order to be able to 1ake u
forward collecuvely This study therelore seeks 10 reflect the collective view of the entire British
NGO commumty In practice, this has meant that, to the extent possible, each NGO that 1s
involved 1 humanitarian assistance has to have been afforded the opportumity to provide
meaningful mput This has been achieved by using several processes



Face to face interviews

Track one of the consultation process mvolved face to face discussions with key people 1n most UK
hurmanitanan agencies to discuss the concept and potenual practice of an HAO Most of this work
has been carned out by the project manager, who has conducted a total of 19 individual
mterviews Efforts have been made to ensure as much regular contact with each of these people as
was feasible, wath an opporiunmy to comtrbute to the study as 1 developed The project team
estumates that this ‘trawhng process’ mcluded all of the major UK humanitarian agencies and
several smaller agencies

In addition to talking to key agency representatives, the project managet has met with a range
of people 1n the academic world and other mternational bodies, both 1 Europe and m the Unired
States of Amenca Of particular note are the World Bank Inspection Panel, the Consumers
Association and a number of UN agencies Annex 4 prowides a complete hst of organisations and
indrviduals consulted

Use of a reference group and a steering group

The second process mvolved establishimy a sieering group and a reference group to help set the
direction of the project and provide reference points on progress The steering group was made up
of sernor representatives of UK humanitanan agencies, mchuding some who are members of the
Disasters Emergency Committee (DEC), an academic and a represemative of the Department of
Internacional Development This group met every second month and was responsible for
prontising the main 1ssues and objectives for the working group 1o 1ake forward The terms of
reference of the steening group and 1ts membership are presented in Annex 3.

The reference group contained a wider selecuon of Briish NGOs (see Annex 3) and efforts were
made to include the smaller agencies as well The project manager visited members of the
relerence group and a one-day workshop was held Presentatnons were made and discussions n
smaller workgroups followed on the most pertinent issues Representatives from the Sphere Project
and ALNAP were also invited and presented progress reports This allowed the relerence group to
see how the various imtiatives complemented each other wathin a wider international prcture.

Using the Internet to gather input from the beneficianes or claimants

One of the most important reasons for embarking on this study was to address the challenge of
hearing and acting upon the needs of potental claimants. It was impossible withm the context of
this study to go out and gather the views and opuuons of those likely to be the reciprents of
humanitanan assistance The working group, therefore, has set up a web page for the Ombudsman
Project, 1n an attempt to give groups based 1n the beneficiary countnes of the South — individual
NGOs, NGO umbtella groups, NGO consortiums and any other interested parties — a chance 1o
comment on the study by responding to an on-line survey. This questionnaire 15 presented m
Annex 5.

Of course, this inittatve will not reach the real clanmants of humamtanan assistance directly.
Mevertheless, 1t can provide a prelimmary indication of whether or not an ombudsman would be
accepted and workable in the Southern context At the ume of prepaning this report, 20 responses
had been recewved from various groups and the overwhelmung number have given positive support
1o the project A progress report will be prepared at a later date. The web page and on-line survey
can be found at www oneworld org/ombudsman,



I.4.  Complementary tnitiatives

A number of complementary wunauves are being carned out, all of which aim o improve
accountability and performance The working group has recogmsed the tmportance of ensunng
links with these nitiatives and joint consultations and discussions have taken place with the
Sphere Project, ALNAP and People n Aid Updates irom the study have been presented at ALNAP
meetings, and a represeniaive from the Sphere Project has participated in the reference group
workshop.

1.5, Structure of the Report

Part I

Part II

Part 111

Part [V

Executive Summary
Main Report

CHapTER 1 INTRODUCTION This chapter was mtended to provide a contextual descniption
of how this study arose and the method by whuch the study was undertaken.

CHAPTER 2 WHAT 15 aN OMBUDSMAN? This chapter reports on the research findings and
provides examples of exisung ombudsman offices It concludes that an ombudsman can
be a useful and adaptable means of accountability

CHAPTER 3+ CHALLENGES FOR THE HuMANITARIAN SECTOR While Chapter 2 concludes that
ombudsren can be a viable means of providing accountability to claimants, there are
specthic challenges that are umque Lo the humanttanan sector and the Bnosh NGO
commumty. These challenges anse from the consultations 25 well as from the relevam
background research.

CHAPTER 4 How wouLD A HUMANITARIAN ASSISTANCE OMBUDSMAN OPERATE? Chapter 4
atternpts to provide a possible model [or an HAO that could be tested n the field The
model draws upon the specific strengths of ombudsmen and seeks to address some of the
challenges presented m Chapter 3

CHAPTER 5: CONCLUSIONS AND OPTIONS FOR NEXT STEPS. This chapter draws some general
conclusions and presents two options for the NGO community to consider as a next step
in this process.

Scenanos
Annexes

Annex | Examples of Ombudsmen

ANNEX 2 Other Forms of Accouniabihty

ANNEX 3 Steenng Commuttee Members and Terms of Reference, Reference Group;
‘Working Group

ANNEX 4 List of People Consulted

ANNEX 5 Internet Survey

ANNEX 8 Red Cross Code of Conduce



Chapter 2 » What Is an Ombudsman?

2.0, Introduction

The [lirst part of this study provides an overview of the concept and practice of ombudsman
schemes as they operate today. The study involved both primary and secondary research, including
a review of the relevant literature as well as interviews with ombudsmen themselves. The purpose
of this chapter is to understand how an ombudsman operates and to gain an appreciation of the
successes, constraints and challenges that ombudsman schemes may face. It further enables us to
begin to assess whether an ombudsman scheme may be adapted for use within the humanitarian
assistance sector.

2.1. Origins and the Ombudsman Today

The historical origins of an ombudsman can be traced 1o eighteenth- and early nineteenth-century
Sweden. The initial purpose of the post was to ensure that all public officials performed their
duties with justice, honesty and public responsibility, and to hold them accountable for incorrectly
applying laws, overstepping their authority and failing in their obligations to citizens. Essentially,
the raison d’étre of the embudsman was to democratise public administration and humanise
relazionships between government and citizen.

Since the 1930s, the idea has gained considerable momentum and the institution of the
ombudsman has become an embedded feature of ‘civil soctety’. Ombudsmen now operate in over
40 countries on a national, state, regional or municipal level, both in the public and private
sectors. In the UK ar least 27 ombudsman offices are in operation and the trend indicates that this
nurmnber will grow.

The ombudsmans role — to 'democratise public administration’ — has not changed Lo a large
extenl since its origin, although the model has been adapted to respond to the varying needs of
each sector. The ombudsman gives the consumers of any type of service, public or private, a voice
in the delivery of that service and a means of redress, particularly where no alternative service is
available ?

As m the UK, most ombudsmen operate within naticonal jurisdiction; it should be noted,
however, that at least two bodies operate within a transnational arena: the Maastrict Treaty led to

* Where competition is diverse, consumers can choose 10 end the service and find an allernative means of provision, a
course of action often termed ‘exit. In certain contractual arrangements, however, and in single-service pravision, this is
not usually an option.



the establishment of an ombudsman for the European Community, similarly, the World Bank
Inspeciion Parel investigates any project financed by the Bank.

2.2, Key Charactenstics, Operational Framework and Scope

Key characterisiics of all einbudsman offices wncorperate the notions of accessibilily and mpartiolity.
All provide instruments for processing grievances by members of the public. Where Cmbudsmen
vary is m their operatienal method and scope for redress, Annex 1 provides cxamples of
ombudsman offices.

The opemtion of an ombudsman varies most sigmiicantly in how #t mitiates investigations,
Here, two distinclive models can be found: the proactive and the reactive arabudsman. The reaciive
ombudsman waits for complaints and acts on issues or concerns that have been brought forward,
while a proactive ombudsman seeks out matters of concern, undertakes inspections and initiates
investigarivns without prompting, In Britain, for example, ombudsemen tend to be reactive offices
that can only respond te complaints or grievances, acting as the last port of call in a {ormal
complaints procedure. In Scandinavia, on the other hand, a0 ombudsman may inidate action and

Table 2.1, Criticai Quastivns in Determining the Remit of an Ombudsman

Rols » What B i overall cole and responbliity of the crrbudsman
{Corrzlars ander and/or influantia irvestigatory

Complainants/ 35 the service provided fod

Reguestors draduals? Groups? Employees?)
Grigvances covered What king of grevances vl the ombudsran handie?
TMalndaministration? Mescondikl Poor $anacel}
v T what will tre ombudzaen moniter? (Tompliance sar pelevart Sws?
Coddes of peacuce! Standards?) Aginst whor are the compiihits lodped
Grigvances not covered + What wili the omblidsnan not investigate? (Complaints which can be faken
1o & gourt ooribunalf Complunts oy ernployaes about thelr jobe?)
Pracedure v Hove does the ormlzdsman raceive requests?
{In wrrting? Telepbane? frforeal interviewd Howr are gigvances screened 1o
establish whether they Bl wihin jursdiction?)
* Dy the ombudsman srvastigate grisvances throughdnturviews ard fact
angding!
v Dy doasg the ardudgrnan nspect and merstse conduct mnd. pragtice, and
inftiate Inveshgations where nacestan?
Remediss * YWhat ars the ‘teeth’ of the ombudsman!

* Dies the ombudsman recormmend thatthe sreantsation does {or refrains
frzem doing) something?

* G submi the matler 1o anather body? -

» Grreport abservalions 1o a body with the means to rectify or publicse its
report, $0 exposing wionzdong!

= Or request notification of what hag been done on iy intended to be donel

Structure of tha schame « How is the office stnached? (Staffing! Fundingh

« Who superdsas the ombudsman schamal Who appoints or elects the
arnbulderin? din most cases; the scherma g oversaen by  superdiary body
ar reprsentatie counc,)

I3



has an ongoing mspection role: the Pubhc Justice Ombudsman, for example, keeps a watchlul eye
an public admnmstration and takes action to ensure that standards are maintained. This distinction
15 critical in determuining what ‘triggers' an ombudsman might respond to.

The scope of the ombudsman 1s dependent upon the environment, framework and junschetion
that are defined and agreed upon within the relevant sector. Vanations are numerous. Who 15
ehgble 1o complain must be determined, and how that complamt might be processed, either in
writing or through other means. Some olfices use panels, whereas others depend on the work of an
appomted mdividual. processes utilised to engage both complainants and the organisation might
be formal and informal, as might the recommendations for redress. In some instances one
ombudsman might suggest a financial award, whereas another might utilise more formal means of
sanciioning activity, such as recommending the withdrawal of operatonal capacity Table 2.1
provides an overview of how the remit of an ombudsman’s oflice 1s determuned.

2.3, Limttations of the Ombudsman Concept

The most commen cnticism of the ombudsman system is that generally the function is not well
understood. There 15 relauvely hmited documentation and mmformation about their work, often
confusion and uncertainty about their role, and with the proliferation of ombudsman offices 1n
dilferent sectors, the confusion can be exacerbated Although accessimlity is said to be their key
characteristic, ombudsman offices are frequently noted for their inaccessibility. Few citizens are
aware of the different ombudsman schemes, how 1o reach them, or how to process a gnevance
Inaccessimlity 1s the chief reason why ombudsman offices tend to be underutilised, especially by
the most disadvantaged who are less hikely to know of the existence of an ombudsman and have
more difficulty n registermg complamts or grevances 1t seems that many ombudsman schemes,
parncularly 1n Briain, are ludden by bureaucracy and formality and lack a human {ace. The
question of wsibility 15 hinked to more general cnticisms of the operational mode of the
ombudsman as toe reactive, waiting for complames rather than taking the office to the public or
mlalung mvestigations.

The ombudsman office 1s alse criticised for the [act that 1ts effecuveness tends to depend upon
the character and personality of ombudsmen themselves rather than on the sysiem as a2 whale
Regardless of their orgamsational framework, they are a highly personalised institution and success
demands an individuat or team whoe are perceved as independent and impartal, have relevant
quabfications and in-depth knowledge of the sector, and ¢an command respect and trust from all
parties Furthermore, as people do not usually like to be ‘'invesugated’, the ability of the individual
to encourage cooperation ts of utmost importance

If the *personality factor’ 1s somelimes a deterrent, there are few other incentives o participation
by orgamisations in an ombudsmank scheme Participation. and comphance with ombudsman
decisions, are often refuctant, as orpanusations merely feel obhged to parncipate.® Perhaps as a
consequence of this enticism, ombudsmen are rarely given the necessary authonty to act forcelully
In a gven circumstance, nor are they provided with sufficient resources 1o underiake in-depth
mediations or invesligations.

Finaily, since the ombudsmans powers are usually exercised in recommendation, there 15 a
genuine concern that the ombudsman may lack “teeth’ For mstance, the annual report (for many
ombudsmen the only public document ssued) 1s often considered an inadequate mstrument for

' In spie of this general criticism 99 per cent of deasions by ombudsmen within the UK are comphed wuh (Interview
with Consumers Assoclation)



mnfluencing administration procedures and practice, mnforming mass media and educaung the
public Moreover, an ombudsman 1s generally powerless to change or reverse decisions. Some
believe that an ombudsman’s powers as cntic and reformer must be strengthened to influence
changes 1 legislauon and policy and not just administranive procedure. An ombudsman should be
concerned not merely with laws or codes as they stand, but as they mught be.

2.4. The Strengths of the Ormbudsman Model

The ments of the ombudsman concept are considerable. The prumary advantage of an ombudsman
15 the role of the office as a direct means of participation by members of the public In particular,
where there is ne opuon simply t¢ have the service provided by an altemanive body ~ the
humanitanan sector 1s a case 1n point — an ombudsman gives pecple an active voice 1n a system
that otherwise could leave them powerless,

Overall, the model has proved an effective means of protecting the ciizen’s interest, or nght, to
farr admumstration and good practice. The [unction helps to redress the balance n accountability
and works well as a way of enhanang relanonships between two parties and closing the gap
between admutustrators and the adrmimstered

The ombudsman zlse plays a crucial role 1 improving the transparency of orgamsanons by
opening up operatons lo the pubhc gaze The nature of an ombudsman as an mdependent body
further strengthens 1ts accountabiity funcuon, as mternal mechamsms are not open to full
scrutmy Cf course, an ombudsman can only work (f 1ts remut provides open access to ils member
organisations

The value of the system Les not only m obtamng redress for individual ciuzens, but alse, for
ciizens at large, 1n encouraging administrative reform and umprovement. Although it exammes
particular sttuations, m doing so 1t can often determme gaps or failures in the sysiem as a whole and
recommend 1mprovements, Thus an efficient and accessible redress mechamsm can satsly the duat
function of rectifying a single problem while creaung the conditions for 1mproved pracuce n the
future Thus is in the nterest of both the public and the service providers Furthermore, by pub-
hshing information on its activities, an ombudsiman can extend these lessons to a wider commumity.

Finally, the (exibility of the onginal Swedish concept allows the system to be adapted to the
actwity 1o which 1t 15 applied, taking 1nto account any cultural, legal, geographical or histoncal
arrcumstances The chatlenge lies m providing a flexible remut. with sufficient autherity to address
the needs of each situation



